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was well aware of the dangerous practice that was being carried 
on, and when he did not employ the diligence necessary and owing 
to the public to see that the windows were closed or to detect the 
guilty parties and dismiss them from his service, such disregard 
would be sufficient to imply a ratification of the acts of his em- 
ployees. Cobb Simon, 119 Wis., 597. The court said that the 
retention of a servant in the employ of the master after notice 
to the principal of a tort committed by the servant, is evidence 
of the ratification of the act by the principal, but the information 
to the principal must, as it was in this case, be full and complete. 

In his decision of this question, there can be no doubt that the 
trial judge erred in setting aside the verdict upon the ground, 
that as the acts of the defendant's workmen were not done within 
the scope of their employment, an action for negligence would 
not lie. The acts were sufficient, as found by the jury to exist, 
to charge the master with the negligent conduct of his business, 
or to have based the finding upon the wrongful use he permitted 
to be made of his property, which resulted in the maintenance of 
a nuisance, and as such the judgement of the Court of Appeals 
in so finding should be approved. 



COMPULSORY CONSTRUCTION OF INDUSTRIAL SIDETRACKS. 

The question of shipper's constitutional right to demand of a 
common carrier the construction of a spur track to his place of 
business has been variously treated in this country. Some of 
the states have provided for this matter by the enactment of 
statutes, others by making it subject to regulation by commissions,, 
and one state has gone so far as to devote to it a section of its 
constitution. Where the legislatures have been silent the courts 
have, of necessity, laid down the law, and they, too, have dis- 
agreed. A recent decision bearing on this point is to be found 
in the case of the Nothern Pacific Ry. Co. vs R. R. Commission, 
in 108 Pac. (Wash.), 938. 

In this case a shipper, operating a sawmill at a point about 
midway between two recognized stopping places and at some 
distance from the main line of the railroad, petitioned the Rail- 
road Commission to issue an order requiring the construction of 
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a spur. The Commission found the facts as stated and issued 
the order. This appeal was prosecuted from a judgment of the 
lower court affirming the order of the Commission and resulted 
in a reversal of that judgment by the Supreme Court. That court 
upheld the contention of the railroad company that such an order 
was the taking of private property without due process of law, 
and that it contravened the fourteenth amendment of the 
Federal Constitution. The Commission based its order on the 
theory that it was promotive of public good and within the re- 
cognized police power of the State. 

The legislature of North Carolina touched upon this subject 
when, in the statute which created its Corporation Commission, 
the power was conferred on that body, "To require the construc- 
tion of sidetracks by any railroad company to industries already 
established, or to be established, provided it is shown that the pro- 
portion of such revenue accruing to such sidetrack is sufficient 
within five years to pay the expenses of its construction." 

Since industrial sidetracks are contributing elements in the 
development of interstate commerce it might well be expected 
that Congress would have given them some attention. The 
Hepburn Law of 1906, 34 Statutes at Large, 585, in extending 
the powers of the Interstate Commerce Commission, makes this 
provision: "Any common carrier, subject to the provisions of 
this act, upon application of any lateral, branch line of railroad, 
or of any shipper tendering interstate traffic for transportation, 
shall construct, maintain and operate upon reasonable terms a 
switch connection with any such lateral, branch line of railroad, 
or private sidetrack which may be constructed to connect with 
its railroad where such connection is reasonably practicable and 
can be put in with safety and will furnish sufficient business to 
justify the construction and maintenance of the same." It is 
significant that both these legislative enactments are careful to 
provide compensation for the railroad should it be required to 
construct a sidetrack. Failure on the part of petitioners for side- 
tracks to assure the railroads an indemnity for the construction 
and maintenance of such sidetracks has been the chief cause of 
the courts' refusing to order the railroads to comply with these 
demands. 

The two Nebraska cases, Missouri Pacific Ry. Co. vs. Nebraska 
and Missouri Pacific Ry. Co. vs. Farmers' Elevator Co., both re- 
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ported in 217 U. S., 196, which were cited in the principal case, 
and upon which the court based its opinion, were decided favor- 
ably to the petitioners in the state court, but were reversed by the 
United States Supreme Court. That court held that a statute 
which declared that a railroad, without any preliminary hearing, 
must construct a sidetrack at the demand of a shipper, was not 
to be justified as an exercise of the police power, but that com- 
pliance with such statute would be regarded as the taking of 
private property without due process of law, even if construed 
as operating only when demand for such facilities was reasonable. 

The legislative acts mentioned above comply with the demands 
of the United States Supreme Court in that they require an in- 
demnity. Futhermore "the due process of law" requirement is 
satisfied, for a judicial hearing is absolutely necessary to deter- 
mine the sufficiency of the indemnity. 

Although the federal legislature had been silent on this subject 
until 1906, Illinois regarded it as of such importance that when 
a new constitution was adopted in 1870 a section was devoted to 
it. It reads in part as follows: "All railroad companies shall 
permit connections to be made with their track, so that any such 
consignee, and any public warehouse, coal bunk, coal yard, may 
be reached by the cars on the said railroad. 

By what means are railroads to be forced to comply with the 
demands of shippers that spur tracks be constructed ? In Illinois, it 
has been held that after a shipper has petitioned the Railroad Com- 
mission and the railroad continues its refusal to construct, manda- 
mus will lie. Likewise in Illinois mandamus lies under statutory 
provision. State vs. Chicago, St. Paul, Minneapolis, and Omaha 
R. R., 19 Neb., 476; Chicago & Alton R. R. Co. v. Suffern, 
129 111., 274. Where the railroad itself wishes to acquire proper- 
ty for the construction of new lines the power of eminent domain 
is exercised. The all-embracing police power was the authority 
used by the Commission in the principal case in its attempt to 
compel the railroad to grant the petitioner's request. The de- 
mands of the courts that must be complied with are opposed to 
certain characteristics of the exercise of the police power. When 
the police power is exercised and property taken the owner is not 
compensated because such taking is regarded as damnum absque 
injuria and because in theory the owner is sufficiently benefited 
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by sharing in the general good that results. The police power is 
exercised only for the purpose of promoting the public welfare. 
The object must be regulation and not the raising of revenue. 
This power is usually exerted merely to regulate the use and en- 
joyment of property by the owner, or if he be deprived of the 
property outright it is not taken for public use, but rather de- 
stroyed in order to promote the public welfare. If the courts 
insist that the railroads be compensated whenever they are com- 
pelled to construct a sidetrack it would seem that the compelling 
force could not be regarded as an exercise of the police power. 
However the courts do not always insist that the indemnity be 
made. For example in the case of Ry. Co. vs. Florida, 42 
Florida, 358, a law which required intersecting railroads to con- 
struct such switches, sidetracks and connections as would permit 
the transfer of cars from one road to the other was held to be 
a reasonable exercise of the police power. 

The proper exercise of the police power is for the protection 
of safety, order and morals. That this power is often extended 
to include public-convenience is well known, though Freund in 
his work on "The Police Power" questions the propriety of 
calling a regulation for public convenience an exercise of the 
police power. But in Escanaba Co. vs. Chicago, 107 111., 678, 
the court said : "But the states have full power to regulate within 
their limits matters of internal police, including in that general 
designation whatever will promote comfort, convenience and 
prosperity of their people." 

The fifth article of the amendment of the Federal Constitution 
reads in part as follows: "Nor shall private property be taken 
for public use without just compensation." Most of the state 
constitutions have limitations upon the power of the state to 
condemn private property except for public use. However many 
of the constitutions leave in the state just such powers as it had 
without limitation. 

Thus it may be said that the decision in the principal case is 
essentially in agreement with the weight of authority. Railroads 
are not, in the absence of constitutional and statutory provision, 
required to construct industrial sidetracks. Further, the use of 
such sidetrack must be a public one. In most states the deter- 
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initiation of the public nature of the use is left to the legislature. 
Section 16 of Article 1 of the constitution of Washington pro- 
vides that such determination shall be made by a court. Colorado 
and Missouri have similar constitutional provisions. The courts- 
are not prone to regard a use of property a public one merely 
because it is clothed with a public interest as in the case of those 
industries which develop the natural resources of a state and are 
therefore said to aid in the development of the state and the 
prosperity of the people. The sidetrack may be for a private 
use, and compensation must be made to the railroad: and the 
power under which a state may require a railroad to construct 
such a side track is more of an exercise of the power of eminent 
domain than of the police power. 



